DEPARTMENT OF THE NAVY

OFFICE OF THE GENERAL COUNSEL
WAS HIiNGTON, D.C. 20350-1000

28 My 1996

MEMORANDUM FOR THE ASSI STANT SECRETARY OF THE NAVY (RD&A)
DEPUTY, ACQUI SI TI ON BUSI NESS MANAGEMENT

Subj : PROPCSED REFORMS TO AFFI RVATIVE ACTION | N FEDERAL
PROCUREMENT

Ref: (a) Statenment on Executive Orders for Economc
Revitalization of 21 May 1996, ‘1996 w.L. 268522 (Wite

House)

(b) DOJ Notice and Invitation for Reactions and Views, 61
Fed. Reg. 26042-01, 23 May 1996

This is to inform you of major changes that will be
instituted or have been proposed with respect to affirmative
action in federal procurenent.

1. Empowerment Contracting Program. On 21 May 1996, the

Wiite House released a statenment and executive order, reference
(a), that establishes a policy to foster growh of Federal
contractors in economcally distressed areas. This order
requires the Secretary of Commerce, in consultation with other
agencies, including the Departnment of Defense, to devel op
policies and procedures to ensure that agencies grant qualified
| arge and small businesses incentives to pronote business
activity in areas of economic distress. Such incentives include
price or evaluation credits in evaluating offers for award in
unrestricted conpetitions where such incentives would pronote the
obj ectives of the policy. This program is intended to

suppl ement, and not replace, existing procurenent programs. The
Secretary of Commerce is required to draft inplenenting
regulations within 90 days of the date of the order.

2 Department—of Justice Proposed Reforns to Affirmative

Action in Federal Procurement . On 23 May 1996, the Departnent of
Justice (Dod) published in the Federal Register a notice of
proposed reforns to affirmative action in federal procurenent
(reference (b) ) . The notice requests reactions and views on the

reforms by 22 July 1996.

The reforns would make significant changes in contracting



with small di sadvant aged busi nesses (spBs) .  The changes outlined
involve: (1) certification and eligibility; (2 benchmark
limtations; (3) nechanisns for increasing minority opportunity;
(4) the interaction of benchmark limtations and nechani sns; and
(5) outreach and technical assistance. It is intended that these
reforms will form a nodel for anending the Federal Acquisition
Regul ation and the Defense Federal Acquisition Regulation

Suppl enent .

Sorme of the highlights of the proposed changes include:

(1) Agencies wll no longer be able to accept self-
certifications of SDB status. An agency wll certify firns as
SDBs pursuant to a new eligibility process, or an agency can
enter into an agreenment with the Small Business Adm nistration
(SBA) to have SBA make all determnations. Certifications
pursuant to SBA's ‘section 8(a)" program will not be affected by
t hi s change.

(2) The Department of Commerce will establish *‘benchmark
limtation figures” for each industry and report themto the
O fice of Federal Procurenent Policy (OFPP) for publicatioqeag
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di ssem nati on. Each benchmark figure "will represent the
of mnority contracting that one would reasonably expect to find
in a market absent discrimnation or its effects. ” Agencies will

be authorized to use affirmative action programs in contracting
only to the extent necessary as established by the benchmark
[imtation figures.

(3) A “bidding credit” is proposed for SDB prine contractors
where use of such a credit would not result in a price that
exceeds fair market value by 10%  The maxi num all owabl e "credit"
will be tied to the benchmark limtation figures, which wll
necessarily vary for each industry. The size of the credit for a
particular procurenment will depend on the extent of the disparity
bet ween benchmark limtations and mnority SDB participation in
federal procurenment and industry. Use of such a credit wll not
be Iimted to contract awards based solely on price. Credits
will be used in lieu of set-asides.

(4) An “evaluation credit” is proposed for non-minority
prime contractors that use SDBs in subcontracting. Such
"credits" may take various forns such as bonus awards to prines,
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but will again depend on the benchmark limtations for each
i ndustry.

(5) Were an agency finds its use of credits up to the
maxi mum benchmark limtation to be unnecessary to achieve its
goal s, an agency could use less credits subject to approval by
t he Departnent of Comerce.

The DoJ proposal is lengthy and general in form It does
not discuss the inpact on current prograns, i.e., when prograns
that do not fit the model will be rescinded.

B AL
Sophie A Krasik

Assi stant General Counsel
(Research, Devel opnent and Acqui sition)



